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Brussels,    

Ares S(2022) 670676 

Honourable President, 

Thank you for your letter of 8 December 2021, in which you refer to the two recent rulings of the 

Court of Justice, issued in cases C-791/19 and C-204/21 R, and the reaction to these rulings of the 

Polish authorities. In your letter you also refer to the situation of the National Council for the 

Judiciary and the fact that the Polish authorities have started a new procedure for the appointment 

of the Council’s judges-members. 

Allow me first to underline my appreciation for your Association’s engagement in promoting and 

upholding the rule of law. I would also express my gratitude for your continued engagement in 

presenting relevant developments on the ground as regards the situation in Poland. In that respect, I 

refer to your recent meeting with Vice-President Jourova on 11 January 2022.  

As regards the matters referred to in your letter, I would like to recall that on 7 September 2021, the 

Commission took two separate decisions, both related to the implementation of the rulings of the 

Court of Justice of July 2021 to which you refer. The Commission considers that Poland failed to 

take the necessary measures to fully comply with these rulings. Firstly, as regards the interim 

measures order of 14 July in case C-204/21 R, the Commission decided to request that daily 

financial penalties be imposed on Poland. On 27 October 2021, the Vice-President of the Court of 

Justice imposed a daily penalty on Poland of EUR 1 000 000 for as long as the order of 14 July 

2021 is not fully implemented. Secondly, as regards the judgment of the Court of Justice of 15 July 

2021 in case C-791/19, the Commission decided to send a letter of formal notice to Poland on the 

basis of Article 260(2) TFEU. The Polish authorities submitted their reply on 8 November 2021. 

This reply is currently being analysed in detail in view of deciding on the appropriate next steps. 

More recently, on 22 December 2021, the Commission launched another infringement procedure 

against Poland concerning the Constitutional Tribunal. The Constitutional Tribunal, in its 

interpretation of the Polish Constitution, notably in its rulings of 14 July 2021 and 7 October 2021, 

expressly defied the primacy of EU law and went so far as to consider provisions of the EU Treaties 
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incompatible with the Polish Constitution. The Commission considers that this interpretation of the 

Polish Constitution breached Article 19(1) TEU by giving it an unduly restrictive interpretation, and 

thereby deprives individuals before Polish courts from the full guarantees set out in that provision. 

The Commission, furthermore, considers that this case law breached the general principles of 

autonomy, primacy, effectiveness and uniform application of Union law and the binding effect of 

rulings of the Court of Justice. Finally, the Commission considers that the Constitutional Tribunal 

no longer meets the requirements of an independent and impartial tribunal previously established by 

law, as required by Article 19(1) TEU. The Polish government has to reply to the letter of formal 

notice by 22 February 2022.   

Furthermore, we have noted with concern that a new procedure for appointment of judges-members 

of the National Council for the Judiciary was started by the parliament, without any changes to the 

appointment regime, as also referred to in your letter. We also noted in that respect the recent 

statement of numerous former judges-members appointed to the Council calling on Polish judges 

not to put their candidacy to the Council and on the public authorities to appoint judges-members of 

the Council in accordance with the Polish constitution and EU law. I would like to recall that the 

law on the National Council of the Judiciary is one of the central issues in the Commission’s 

reasoned proposal under Article 7. The rule of law reports of 2020 and 2021 reiterated the 

Commission’s concerns that the Council continues to operate despite its contested independence. 

I would like to ensure you that the Commission will continue to follow closely the developments in 

Poland and remains strongly committed to upholding EU law and values in the interest of the 

citizens of Poland and of the rest of the European Union. 

Yours sincerely, 

 

                (e-signed) 

Didier REYNDERS 

 

Electronically signed on 08/02/2022 16:59 (UTC+01) in accordance with article 11 of Commission Decision C(2020) 4482
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